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IN THE COURT OF THE CIVIL JUDGE AT 

UDALGURI 

       Present:  Mr. R Lal, AJS 

    Money Suit No: 02 of 2014 

Babul Ch Brahma 

Vs 

 Munmun Deori 

  Date of Argument: 11.08.2015 & 09.09.2015 

  Date of Judgment: 09.09.2015 

  Advocate for Plaintiff: M. C. Narzary. 

  Advocate for Defendant: M. Hoque. 

  Cases referred: 

   Nil 

     JUDGMENT 

1. The instant money suit was instituted by plaintiff for 

recovery of Rs 240,000/-(Rupees Two Lakhs and Forty 

Thousand) only along with interest and cost.Shorn of 

unnecessary details, the case of the plaintiff is that the 

defendant had taken an advance of Rs 240,000/-(Rupees 

Two Lakhs and Forty Thousand) from the plaintiff in four 

installments assuring him that a tractor at a concessional 

rate would be provided to him. But no tractor was 

provided. The money advanced was also not returned, so 
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reads the plaint, and hence the plaint was filed seeking 

recovery of the money due. 

 

2. On institution of the suit summon was issued upon the 

defendant who appeared and filed written statement of 

defence. The defendant has denied that she promised of 

providing a tractor at concessional rate to the plaintiff and 

further stated that she has never taken any money from 

the plaintiff as advance for providing the tractor. 

 

3. The defendant has pleaded that she was knowing the 

plaintiff from earlier time ( time not specified) and that in 

January 2011, the plaintiff had taken loan of Rs 200000/-

(Rupees Two Lakhs) only from her. The payment of Rs 

75000/-(Rupees Seventy Five Thousand) and the 

remittance of Rs 125000/-(Rupees One Lakhs and Twenty 

Five Thousands) through bank transfer was made by the 

plaintiff, so reads the written statement, to discharge his 

lawful liability toward the defendant.  The defendant has 

submitted that the money receipt furnished by plaintiff 

along with the plaint is actually a discharge certificate and 

nothing more.  

 

4. One more aspect that the written statement that the 

written statement was adverted to is the advocate notice 

dated 10.10.201 where the plaintiff’s lawyer has claimed 

that the entire money was advanced at one go and not in 

installment as pleaded in the plaint.   
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5. Bearing in mind the rival pleadings this Court vide order 

dated 09.09.2014 framed the following issues for the 

adjudication: 

ISSUES: 

i. Whether the plaintiff’s suit is maintainable? 

ii. Whether the defendant took a sum of money of Rs 

240,000/- (Rupees Two lakhs and Forty Thousand) 

only from the plaintiff in installments with a 

promise to provide a tractor to the plaintiff? 

iii. Whether the defendant did not provide the tractor 

inspite of receipt of money? 

iv. Whether the plaintiff is entitled to recover the sum 

of Rs 240,000/- (Rupees Two lakhs and Forty 

Thousand) only from the plaintiff with interest? 

v. To what relief the plaintiff is entitled to? 

 

6. DISCUSSION DECISION AND THE REASONS THEREFOR:In 

the suit at hand both parties have adduced evidence. I 

have considered the evidence on record and have 

patiently heard the rival submissions and I would proceed 

issue-wise. 

 

7. Issue No. I: The duty is upon the defendant to show as 

to how the suit is not maintainable.The defendant has not 

even attempted to shoulder this burden. I have gone 

through the record and I find that the suit has been 

instituted within the period of limitation. There is nothing 

else, which attract my attention, whichwould make the 

suit barred by any express and/or implied provision of 
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law. In that view of the matter the suit is maintainable 

and the issue No. I is decided accordingly.  

 

8. Issues No. II III& IV: These three issues inter-linked 

and so has been taken up together for consideration. A 

reading of the evidence of the plaintiff side and defendant 

side goes to show that that payment of Rs.200000/- 

(Rupees Two Lakhs) only by the plaintiff to the defendant 

is not disputed. The defendant has only disputed the 

payment of Rs. 15,000/ and Rs 25,000/. What the 

defendant claims in the written statement of defence is 

that the plaintiff had taken a loan of Rs.200000/- (Rupees 

Two Lakhs) only from the defendant in January 2011 and 

the payment of Rs 75,000/ and Rs 125,000/ made in 

September 2011 have been made in discharge of that 

loan. It is also not in dispute that no tractor was provided 

to the plaintiff.  

 

9. Mr. Narzary, learned counsel for the plaintiff has rightly 

drawn my attention to Sections102 &106 of Evidence Act 

and submitted that the initial onus in the fact of the 

present caseis upon the defendant to lead evidence and 

prove the previous loan allegedly given in January 2011. 

 

10. I would like to point out that in the pleadings the 

defendant has denied knowing the plaintiff from long 

time. She claimed that only after she started visiting 

Udalguri she came to know the plaintiff. But the exact 

time or the year has not been mentioned which amounts 

to evasive pleadings. Be that as it may the defendant 
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claimed that in January 2011 she had given Rs.200000/- 

(Rupees Two Lakhs) to the plaintiff as loan on mere 

asking and withoutbothering to create any documentary 

proof of having given such a loan.  

 

11. The defendant has asserted the fact of previous loan 

and that this so called fact is within his special knowledge 

and hence I find force in the submission so advanced.Let 

me now read the evidence of the four defendant 

witnesses and try and determine whether the defendant 

has been able to fulfill the requirement of Sections102 

&106 Evidence Act or not. 

 

12. Defendant’s Evidence: Munmun Deori (DW1) has 

stated that while visiting the office of the Director of 

Welfare Plain Tribes at Udalgurishe met the plaintiff and 

gradually a good relation developed between the two so 

much so that she started visiting the house of the plaintiff 

whenever she used to come to Udalguri. DW1 has said 

that there was often monetary transaction between the 

plaintiff and the defendant without executing any 

document.  

 

13. In that background, it is in the testimony of DW1 that in 

January 2011 the plaintiff requested for the loan of Rs 

Rs.200,000/- (Rupees Two Lakhs) only.DW1 has stated 

that at that time she only had Rs 100,000/ and so she 

took Rs. 100000/- (Rupees One Lakhs) from one Sarat Ch 

Gohainand paid Rs.200000/- (Rupees Two Lakhs) only to 

the plaintiff.  
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14. According to DW1 on 01.07.2011, she went to the house 

of the plaintiff where Rs 75000/- (Rupees Seventy Five) 

was returned to her and then on 09.07.2011 Rs 125,000/- 

(Rupees One Lakh and Twenty Five Thousand) was 

transferred to her account through bank transfer. In that 

back ground DW1 has stated that the plaintiff has no case 

and the suit ought to be dismissed.  

 

15. DW1 has also brought to my notice the legal notice 

dated 10.10.2013 issued by Sri M.C Narzary, Advocate, 

Udalguri to show that the plaintiff case is false. Pointing 

to the notice (duly exhibited as Exhibit I) the defendant 

has stated that in the notice the plaintiff has claimed that 

the entire sum of Rs.240,000/- (Rupees Two Lakhs and 

Forty Thousand) was given on 01.07.2011 but in the 

plaint and in the evidence given by PW1 an entirely 

different story has been presented. In that background 

the defendant has submitted that the plaintiff is not 

entitled to any relief. I would discuss the cross 

examination of DW1 a little later. 

 

16. Sarat Ch Gohain (DW2) has stated in his affidavit that 

Munmun Deori had to take a loan of Rs 100000/- (Rupees 

One Lakh) from him in January. Suffice it to point out 

here that in cross examination DW2 has stated that he 

does not know as to why the defendant sought a loan of 

Rs 100000/- (Rupees One Lakh) from him. He also does 

not remember the exact date, day even the week in 
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which he hadgiven the money to the defendant. Thus his 

evidence has no value in determining the case at hand.  

 

17. Achyut Kr Gogoi (DW3) stated that he is an employee of 

DW1 and that in 2011 he had seen a male and female 

person coming to the house of the defendant. He has 

further stated that the defendant had told him that these 

two persons had come seeking a loan of Rs Rs.200,000/- 

(Rupees Two Lakhs) only. It is in the affidavit of DW3 

that in his presence DW1 gave Rs.200,000/- (Rupees Two 

Lakhs)  to those two persons and thereafter they left. In 

cross examination DW3 has deviated and stated that he 

had not seen the delivery of money by the defendant to 

those two persons. What is also important to note here is 

that Munmun Deori (DW1) has stated whilst under cross 

examination that when she paid Rs.200,000/- (Rupees 

Two Lakhs) to the plaintiff no person, not even his wife 

was present. On the other hand, DW3 claims that the 

plaintiff had come with a female ( alluded to his wife 

being present) Thus this story of DW3 runs contrary to 

one presented by DW1 and goes to show that the whole 

defence case is concocted.  

 

18.  Saddam Hussain (DW4) claims to be private driver who 

has stated that on 07.01.2011 he had taken Munmun 

Deori to Udalguri Welfare Office and then to the house of 

one person in Udalguri town. In his affidavit DW4 has 

stated that he remained outside and when Munmun Deori 

returned to the vehicle she told him that at the time of 

givingof the loan she had not asked for any documentbut 
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while returning the money the house owner had asked 

her to execute one document. In cross examination DW4 

has stated that he does not remember as to whether he 

came to Udalguri through Rowta or through Kalaigaon. He 

also stated that he may have come to the house of 

plaintiff on more than one occasion. 

 

19. The evidence of DW4 is not believable for it runs 

contrary to natural course of human event.It is not 

possible for a private driver, in the ordinary course, to 

remember the exact date when he drove the vehicle of a 

particular person. It is also not ordinarily possible for a 

person who claims to drive vehicle of many person to 

remember details of some murmuring that took place four 

years ago when the car owner returned to the vehicle. 

DW4 has deposed in 2015 and he speaks of the incident 

date 01.07.2011.Still DW1 gives the exact date and time 

in his affidavit which shows tutoring and affects the 

credibility of this witness. It is not without reason that 

many jurist say that cross examination is the principal 

means to ascertain the truth. Her before me, DW4 

claimed to remember the murmuring of DW1 when she 

returned to the vehicle but in his cross examination he 

could even say the route that he took to reach Udalguri. 

Nothing more need to be said about that witness and I 

disbelieve DW4. In the above background, let me now 

read the cross examination portion of evidence of DW1. 

 

20. Cross Examination of the Defendant:  In cross 

examination DW1 has deviated on material points. She 
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contradicted herself by claiming that she had paid 

Rs.240,000/- (Rupees Two Lakhs and Forty Thousand) 

only as loan to the plaintiff and not Rs 200,000/ ( Rupees 

Two lakhs) as claimed in the pleadings. DW1 when 

questioned could not state the date or day or even the 

week when she gave the loan of Rs.200,000/- (Rupees 

Two Lakhs) to the plaintiff.  She has not been able to 

answer as to in which month she subsequently paid Rs 

40,000/-(Rupees Forty Thousand) further loan to the 

plaintiff. 

 

21. At this juncture I would like to re-visit the written 

statement of defence and I find that the defendant has 

not even whispered about any previous monetary 

transaction prior to January 2011. In-fact on a very 

material point as to from when she knew the plaintiff, the 

written statement does not throw any clear answer. It is a 

cardinal principle of civil jurisprudence that evidence 

should not be allowed beyond pleadings and hence I 

would not attach any value to those aspect of the affidavit 

of DW1 which were not touched in the written statement.  

 

22. A reading of the evidence of DW1 including the cross 

examination goes to show that no intrinsic faith can be 

placed on her testimony inasmuch as she has tried to 

portray a different case from one pleaded She claimed of 

giving a loan of Rs Rs.240000/- (Rupees Two Lakhs and 

Forty Thousands) whereas in the pleading the sum 

mentioned was Rs 200,000/.   
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23. No faith can be put to bland statement of giving loan 

especially one which is devoid of material particulars like 

date, day, week etc. Both parties to this proceeding are 

educated person. They did not knew each other for long 

time before 2011. In such circumstance a prudent man 

would obtain documentary proof of advancing loan of a 

substantial sum of money and Courts of law would go by 

the yardstick of a prudent man similarly situated. That 

apart, in the instant case, between the same persons, the 

monetary transaction dated 01.07.2011 and 09.07.2011 

have been recorded through credible documentary 

evidence  and that fortifies my belief that had any loan 

being actually advanced in January 2011, some document 

would have been created showing such transfer of money 

as loan. In the instant case the transaction on 01.07.2011 

was between the plaintiff and the defendant transaction 

was recorded by means of a document. The transaction 

dated 09.07.2011 is also recorded. In that view of the 

matter it defies logic that the transaction as allegedly 

made in January 2011 was without any supporting 

document. 

 

24. Plaintiff Evidence: Babul Ch. Brahma (PW1) has stated 

that on 05.06.2011 the defendant gave a proposal of 

providing a tractor on concessional rate. Accepting the 

proposal on 01.07.2011 PW1 paid  Rs75000/- (Rupees 

Seventy Five Thousand) only as the first installment and 

the defendant issued a receipt acknowledging the receipt 

of money.PW1 has further stated that thereafter on 

09.07.2011 he remitted Rs 125,000/-(Rupees One Lakh 
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and Twenty Five Thousand) only in the amount of the 

defendant maintained at SBI Dispur branch and thus Rs 

200,000/ was paid to the defendant.  

 

25. PW1 has gone onto state that on 06.08.2011 he paid 

another Rs.15000/- (Rupees Fifteen Thousand) only and 

on 16.02.2012 he paid another Rs 25000/- (Rupees 

Twenty Five) only to the defendant. PW1 has stated that 

transaction dated 06.08.20111 and 16.02.2012 are not 

recorded in any document. It is the case of the plaintiff 

that the tractor was not provided and hence on 

10.10.2013 as advocate notice was issued and even 

thereafter when the defendant did not repay the money, 

plaintiff instituted the suit. PW1 has exhibited the original 

money receipt dated 01.07.2011 showing receipt of Rs 

75000/-(Rupees Seventy Five Thousand) by the 

defendant as Exhibit 1.  

 

26. In cross examination the defendant has suggested that 

no proposal for purchase of tractor at concessional rate 

was given to plaintiff. But the plaintiff remained 

consistent that such an offer was made. The plaintiff has 

admitted that an advocate notice was issued on 

10.10.2013. In this context I would like to state that PW1 

has stated in his affidavit that the entire sum of money 

was shown given on 01.07.2011 to the defendant in the 

advocate notice as at that time he had forgotten the date 

when money was transferred through bank and also the 

date(s) when subsequent Rs 15000/- (Rupees Fifteen 

Thousand) and Rs.25000/- (Rupees Twenty Thousand) 
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was collected by the defendant. Though there is no cross 

examination of this points but fact remains that the 

clarification was not there in the plaint. 

 

27. Niren Basumatary (PW2) and Laben Daimari (PW3) have 

stated that they were present when Rs75,000/- (Rupees 

Seventy Five Thousand) was taken by the defendant from 

the plaintiff.In cross examination PW2 and PW3 admitted 

that it was the plaintiff (and not the defendant) who told 

them (PW2 & PW3) that the defendant has made the 

promise of providing the tractor and hence the payment. 

In view of the rival pleadings, the payment of Rs 75,000/ 

on 01.07.2011 is not disputed. And because the 

defendant had not made any promise in presence of PW2 

& PW3, their testimony of the aspect of promise to 

providing tractor at concessional rate is hearsay.  

 

28. Phuleswari Brahma (PW4) is the wife of the plaintiff and 

she supports him and stated in affidavit that on four 

different occasions the plaintiff had paid different amount 

of money to the defendant on the hope that she would 

provide a tractor at concessional rate to him. But no 

tractor was provided and money was not returned and 

therefore the case was filed.In cross examination it comes 

out that the defendant had not made any promise in her 

presence about the providing the tractor and hence her 

evidence on the aspect of offer of providing tractor is 

hearsay.   
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29. Analysis of Evidence:In the light of the fact that 

payment of Rs 200,000/ stands proved, three aspect have 

to be analyzed. First is the defect in the pleader’s notice, 

second is the proof or otherwise of the disputed amount 

of Rs 15,000/ and Rs. 25,000/ and the third question is 

whether the payment was made for procuring a tractor or 

not. 

 

(a) Defect in the Pleader’s notice: I would be putting 

the record straight by relying on a decision of the 

Supreme Court in Reserve Bank of India Vs Peerless 

General Finance (1987) 1 SCC 424 where the Apex 

Court observed as follows: 

“Interpretation must depend upon the text and 

the context. They are the bases of 

interpretation. One may well say that if the text 

is the texture, context is which gives the colour. 

Both are important. That interpretation is best 

which makes the textual interpretation match 

the contextual.” 

 

30. In the instant case, it is an admitted position that on 

09.07.2011, the defendant had received Rs 125,000/, 

through bank transfer, from the plaintiff. This is the 

context in which the text of the advocate notice where 

only 01.07.2011 is mentioned as the date of payment has 

to be read and understood.  

 

31. It perhaps require some more elucidation and so I 

reiterate that the written statement of defence goes to 
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show that defendant had received of Rs. 200,000 from 

the plaintiff. The evidence on record led by both sides 

clearly brings out the fact that defendant received Rs 

75000/- on 01.07.2011 and then on 09.07.2011 a sum of 

Rs.125,000/-was transferred to him. This being proved, 

the text of the advocate notice where only one date is 

mentioned loses significance.  

 

32. Anyway, the object of the notice was to tell the other 

party to return the money due and nothing more. It is my 

opinion and a considered one that notice given in the 

context of the present case was only to fore-warn the 

opposite party that if you do not pay the money owed you 

would be hauled up in civil litigation. Nothing more was 

intended. In that background the non-mentioning of all 

the dates is not fatal to the plaintiff’s case.  

 

33. Another reason for not giving much weightage to the 

omission is that evidence has to be read holistically and 

one stray mistake here or there would not lead to the 

whole case being thrown over-board. At any rateitwas the 

advocate’s duty to take proper care and furnish all the 

dates.He is a professional skilled in law.He has to 

takereasonable care but while so observing I am not 

oblivious of settled law that for the negligence of the 

lawyer, the party who has otherwise a good case should 

not suffer. In any view of the matter, therefore, I hold 

that one small omission of not mentioning the other date 

would not and cannot deprive the plaintiff of his rights to 

recover the money due.  
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34. Payment of Rs 15000 and Rs 25000/-:Intheplaint 

the plaintiff has claimed that he had paid Rs 15000/ to 

the defendant on 06.08.2011 and again on 16.02.2012, 

the defendant had collected Rs 25,000/ from him. But he 

has not proved his pleadings by leading any credible 

ocular evidence of such payment. PW1 has also not 

furnished any documentary proof. In that view of the 

matter, the payment of Rs 15,000/ and Rs 25,000/ stands 

not proved.  

 

35. Tractor at concessional rate:The payment of Rs 

200000/- by the plaintiff to the defendant stands proved. 

And the defendant has failed to prove any previous loan. 

In that background I find no reason not to believe the 

evidence of PW1 when he says that on 05.06.2011 the 

defendant has assured him of providing tractor at 

concessional rate. Such discussion does not take place in 

the public domain. I have noted that PW1 could not be 

shaken during cross examination. Taking into 

consideration the evidence, I believe the plaintiff (PW1) 

when he says that he had paid the money in the hope 

that a tractor at concessional rate would be provided to 

him 

 

36. In such circumstance I hold that defendant took Rs 

200,000/ from the plaintiff and has not returned the 

money till date. She has also not provided the tractor at 

concessional rate as promised. These three issues are 

decided accordingly.  
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37. Issue No. V:The plaintiff is entitled to recover a sum of 

Rs. 200,000/- (Rupees Two lakhs) from the defendant. He 

is also entitled to 9% simple interest per annum from the 

date of filling of the suit till the date the drawing of 

decree. Thereafter he would be entitled to 6% simple 

interest on the decreetal sum till realization. 

 

O R D E R 

 

In the result the plaintiff partly succeeds. The plaintiffs 

are entitled to recover a sum of Rs. 200,000/- (Rupees 

Two lakhs) from the defendant. He is also entitled to 9% 

simple interest per annum from the date of filling of the 

suit till the date the drawing of decree. Thereafter he 

would be entitled to 6% simple interest on the decreetal 

sum till realization. Prepare a decree accordingly on or 

before 23rdday of September 2015.  

Given under my hand and seal of this Court on this the 

09th day of September 2015.   

 

(R. Lal) 
Civil Judge, Udalguri 
  Assam 
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ANNEXURE 

PLAINTIFF SIDE: 

Number of Plaintiff witnesses examined:  04 

i. PW1 Babul Ch Brahma 

ii. PW2 NirenBasumatary. 

iii. PW3 LebenDaimari. 

iv. PW4 Phuleswari Brahma 

Number of plaintiff documents exhibited:   

i. Exhibit 1 is the money receipt.  

DEFENDANT SIDE: 

Number of Defendant witnesses examined: 04 

i. DW1 MunmunDeori. 

ii. DW2 SaratChGohain. 

iii. DW3 Achyut Kr Gogoi. 

iv. DW4 Saddam Hussain Annam. 

Number of Defence document exhibited:  

i. Exhibit I is the advocate legal notice. 

 

 
 

(R. Lal) 
Civil Judge, Udalguri 
     Assam 

 


